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The CGT main

residence
exemption
concessions
are very
useful

housing affordability crisis in Australia at
the moment is the capital gains tax (CGT)
exemption for a person’s home itself.

P robably the most overlooked reason for the

But not this alone.

Rather, it is probably the exemption in conjunction
with all the various concessions a person can use to
access the exemption.

And these concessions can be extraordinarily useful
depending on a person’s partficular circumstances.

So, let's run through a few of the main concessions:

The concession for changing houses. This applies if
you buy a new home before you sell the old one. I
allows you to treat both homes as your CGT-exempt
home for a period of up to six months while you sell
the old home. But there are important conditions
that must be met in order fo use it.

The concession for moving into a house. This allows
you to treat your new home as your main residence
for the entire period you own if, even though you
may not have moved into it straight away. However,
it is subject fo important limits and restrictions —
and generally requires you to move in “as soon as it
is practicable” o do so.
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The absence concession. This is an extraordinarily
useful concession that allows you to treat your home
as your “CGT exempt main residence” even though
you may not be living in it for a lengthy period. In the
case that you rent it in your absence this period lasts
for six years, and if your home is not rented it lasts
indefinitely. However, it is likewise subject o important
conditions before you can use it - including that the
residence must have been your home on a bona-fide
basis. (And the ATO does track such matters!)

The building or renovation concession. This allows
you to treat vacant land as your CGT-exempt home
for a period of up to four years where you build

a new home on it and move in as soon as if is
completed and live in it as your home for a period
of at least three months. This concession can also
be used where you leave your existing home to

do major renovations - or even in a knock-down,
re-build situation.

Again, these and other concessions are extremely
useful depending on your particular circumstances
- and can actually be used to allow you fo access
a full (or at least partial) CGT main residence
exemption in a way that was probably never
originally envisaged.
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And in the case of the absence concession, for
example, it even allows you to negatively gear the
property during the six-year period of absence
that you rent it!

On the other hand, there are also some CGT
rules that can expose your home to a partial CGT
exemption in a number of circumstances.

For example, there is a rule that spouses
(including de-facto spouses and same sex
spouses) cannot each have a CGT exempt main
residence on different residences for the same
period that they are spouses. And this may apply
in a variety of situations. However, it seems to be
a rule that the ATO does not actively pursue -
nevertheless it is there in the tax law.

Another rule that may limit your ability to claim a
CGT exemption on your home is where you may
subdivide some of it off and sell it or transfer it

to another party (eg, typically on the subdivision
and sale of part of a large backyard). And this
rule may be highly relevant in the current housing
market — especially given more flexible council
regulations.

If you are considering buying
or selling a home - or find
yourself thinking that you
may need to use any of these
concessions — we can advise
you on their applicability to
your case and how you can

use them most effectively.
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/\ The fine line

between property
development and
‘merely realising an
asset” continued...

So, how does the Tax Office fell the difference
between the two when it is not abundantly clear
from the nature of the activity itself?

Well, several factors are particularly important
(@among the many that can be taken into account).

These include the intenfion with which the person
originally acquired the land. To develop it and
on-sell it for a profit? Or merely for some other
non-profit purpose? For example, to live in it as
their home (although this distinction is gefting
harder to tell in the current property market!).

Another key factor is the extent o which the
person gets involved in the activity. As a broad
principle, where a person is less involved in the
activity and merely acts passively it is generally
considered to be “merely realising an asset”. But
this is not a hard and fast rule.

There are also important GST consequences
depending on the nature of the activity and the
property involved.

Finally, it should be stressed that just because the
nature of the activity is a one-off fransaction it
does not mean that the person is immune from
being taxed on the profits as ordinary or business
income.

(7~ !fyou are contemplating

(\._J) carrying out any such activity,

' come and have a chat to us
first so we can help you do
things with the best possible

tax outcomes.
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